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Inquiry into Treasury Laws Amendment (2021 Measures No 1) Bill 2021 
 

The Group of 100 (G100) welcomes the opportunity to contribute to the Senate Economics Legislation 
Committee’s Inquiry (the Inquiry) into Treasury Laws Amendment (2021 Measures No 1) Bill 2021 
(the Bill). 
 

The G100 is the nation’s peak body for Chief Financial Officers and leading finance professionals in many of 
Australia’s largest businesses.  Our purpose is to create better businesses for tomorrow, part of the way we 
deliver this is pro-actively contributing on a business-to-government level on matters affecting business 
regulation, financial reporting, corporate governance, capital markets, taxation and financial management. 
 

This submission focuses on: 

• The extension of the temporary relief allowing companies to use electronic means to execute 
documents, hold meetings, provide notices relations to meetings and keep minutes; and 

• Amending the continuous disclosure and misleading and deceptive conduct provisions so that civil 
penalty proceedings commenced under those provisions must prove that an entity or officer acted 
with ‘knowledge, recklessness or negligence’ in respect of an alleged contravention. 

 

1. Executive Summary 
 

a. Allowing companies to use electronic means to execute documents and hold meetings 
 

The G100 supports provisions in the Bill to extend temporary relief allowing companies to use electronic 
means to execute documents, hold meetings, provide notices relating to meetings and keep minutes until 
16 September.  The G100 is of the view that this provision should be made permanent as it strengthens 
compliance, ensures more effective communication with stakeholders and allows companies the flexibility 
to structure their AGMs appropriately. 
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In this submission the G100 also wishes to draw the Senate’s attention to two aspects of financial reporting 
that are related to the Schedule 1 changes, namely the conduct of the Annual General Meeting as an area 
that needs to be updated in order to be relevant and more accessible to all stakeholders, and the 
engagement and participation of shareholders in the corporate governance of the companies in which they 
are part-owners, namely the actions of proxy holders. 
 

b. Continuous disclosure and misleading and deceptive conduct 
 

As stated in the G100 submission to the Parliamentary Joint Committee on Corporations and Financial 
Services on 8 July 2020, the G100 supports a strong securities regime that includes the principle of 
‘continuous disclosure’.  The G100 recognises the importance of class actions in providing redress for 
shareholders that do not have the capability to take action on their own.  However, the current class action 
system is leading to adverse outcomes for Australian businesses and shareholders and requires significant 
reform. The reforms proposed retain the principle of continuous disclosure and the safeguards that 
investors and other stakeholders currently benefit from.  The key points are summarised below and 
expanded upon in the submission: 
 

i. There has been a dramatic increase in the cost of D&O insurance; 

ii. The consequence is poor corporate governance and difficulties in attracting and retaining company 
directors; and 

iii. The proposed reform of continuous disclosure laws would be beneficial in alleviating both of those 
issues whilst continuing to allow for an efficient and informed market place.  It would not, for 
instance, stop class actions with regard to faulty and/or dangerous goods and services or where 
relevant disclosure has not been made due to reckless or negligent action by those charged with 
governance. 

 

2. Allowing companies to use electronic means to execute documents and hold meetings 

Whether or not AGMs are effective and serve their purpose is an area of debate amongst corporate 
governance experts, amplified by COVID-19.  The G100 notes previous submissions recommending that a 
review of the ‘100 member’ rule be undertaken to see if it is still fit for purpose.  However, it is accepted 
that AGMs continue to be the only meeting of the shareholders which a company must hold on a yearly 
basis in order to provide the requisite forum for shareholders to engage directly with the board of 
directors. 
 

An overview of the law 
The Corporations Act imposes strict requirements for public companies concerning AGMs.1  Specifically, 
section 250N of the Corporations Act states that a public company must hold an AGM within the first 
eighteen months of its registration, with an AGM then to be held every year within five months of the end 
of the entity’s financial year. 
 

The penalty for failing to comply can be a combination of a $1000 fine or three months' imprisonment.2  
For those ASX listed companies, the penalties can be much more severe with the ASX likely to suspend the 
ASX listed entity’s securities from quotation if it fails to lodge its annual report with ASX in the time 
prescribed by the ASX Listing Rules, or otherwise fails to hold an AGM within the timing requirements 
prescribed by the Corporations Act.3 

 
1 Refer to Division 8 of Part 2G.2 of the Corporations Act.  The requirement under the Corporations Act to hold an 
AGM is imposed on public companies with two or more shareholders, noting the exemption in Section 250N(4) in 
relation to public companies with only one shareholder.  There is no requirement under the Corporations Act for a 
proprietary company to hold an AGM.  However, a proprietary company may determine to enshrine in its constitution 
(or Shareholders Agreement, as may be applicable) that it must hold an AGM. 
2 Section 1311 and Schedule 3 of the Corporations Act. 
3 ASX Listing Rule 17.5; ASX Listing Rule 17.3. 
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Governing principles 

The principles that govern the requirements for public companies to hold AGMs are centred on purposeful 
communication and participation between shareholders of the company and the board of directors of that 
company in relation to those matters that the law considers to be of utmost importance to shareholders 
(as detailed in Section 2.2 above).  The regulators acknowledge that one of the most important information 
for investors is the financial information of the company.4  The audited annual report is therefore intended 
to provide fulsome information to shareholders in this regard, as it encompasses the financial position of 
the company in respect of its full-year audit cycle. The other matters that the law considers to be of utmost 
importance to shareholders is in respect of the election of the directors of the company and the auditor of 
the company, noting the significance of shareholders under the corporations law in each appointment 
process. 
 

In addition, the AGM can provide at least one opportunity a year for shareholders to attend and engage 
with directors, though this argument requires the assumption that shareholders that attend an AGM also 
engage with the AGM.  A white paper produced by LexisNexis in 2016 made claims that institutional 
shareholders vote in advance of an AGM and retail shareholders do not attend an AGM due to the time 
commitment and the belief that their attendance carries little weight.  However, that paper may have 
disregarded the fact that even by voting in advance, whether that be institutional or retail shareholders 
(and whether by proxy or otherwise through direct voting, if that is permitted under the company’s 
constitution), that is still a process of engagement between shareholders and directors. 
 

The importance of shareholder communication is echoed by the ASX.  In the ASX Corporate Governance 
Council’s Corporate Governance Principles and Recommendations (4th edition) (Council’s Principles and 
Recommendations), AGMs are referenced as being one of the methods that facilitate effective 
communication between a company and its shareholders. 
 

The importance of shareholder participation  
The Corporations Act makes it clear that shareholders must be given a reasonable opportunity to 
participate at the AGM.  Specifically, Section 1322 of the Corporations Act stipulates that the meeting can 
be declared invalid by the Court if it is of the opinion that a substantial injustice has been caused and the 
injustice cannot be remedied by a Court order. 
 

Where technology is being utilised for an AGM, Section 249S of the Corporations Act makes it clear that 
such technology is permissible so long as the members as a whole have a reasonable opportunity to 
participate.  To be clear, participation would take the form of: members being able to ask questions of the 
auditor and about management; and voting occurring by a poll rather than a show of hands.  In any case, 
for those ASX listed entities, the ASX expects that all substantive resolutions at a meeting of the company is 
by poll (and not by a show of hands).5 
 
The two strike rule demonstrating the need for balance 
 

An important concept that continues to be debated as an association to AGMs is the Two Strikes Rule.  This 
rule is codified in the Corporation Act in Sections 250U to 250Y. The Two Strikes Rule allows for the AGM to 
be used as a forum for shareholders to either accept or reject the remuneration report for the directors of 
the company.  If a remuneration report receives a no vote at two consecutive AGMs, the second AGM will 
have to vote on a spill motion.  If the spill motion receives approval by a simple majority, the company will 
have to hold a further general meeting within 90 days to vote on whether to keep the existing board. 
  

 
4 For example, refer to ASIC Regulatory Guide 228 Prospectuses: Effective disclosure for retail investors; also note the 
importance of the financial report at the annual general meeting (please refer to Section 2.2 of this paper). 
5 ASX Corporate Governance Council’s Corporate Governance Principles and Recommendations, Recommendation 6.4. 
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The ‘technolisation’ of the AGM – physical, virtual and hybrid AGMs 
 

It is often espoused by varying stakeholders that the concept of the AGM is outdated, and that the lack of 
shareholder participation at AGMs does not merit the costs of holding a traditional AGM (physical AGMs).  
In more recent times, companies have used technology to host AGMs so as to better encourage 
shareholder participation.  In this regard, it is still the physical holding of the AGM with the added option of 
technology for shareholders to dial into/virtually attend the meeting if they cannot, or prefer not to, attend 
in person (hybrid AGMs).  There was some momentum to change the law concerning AGMs so that 
shareholders could participate and vote in AGMs with technology alone (virtual AGMs).  This did not gain 
much traction, until companies, shareholders and the Australian Securities and Investments Commission 
(ASIC) had to, very recently, contend with COVID-19. 
 

ASIC released media release 20-068MR6 in response to COVID-19, as companies have been restricted from 
holding physical AGMs due to travel restrictions and social distancing requirements, but still have a strict 
liability to do so.  In this media release, ASIC confirmed that it supports the holding of AGMs by utilising 
appropriate technology, if this is permitted under the entity’s constitution.  ASIC did not comment on 
whether a wholly virtual AGM would be legally permissible under the Corporations Act but did administer a 
‘no-action’ position with respect to wholly virtual meetings held during COVID-19.  More recently, the 
Government introduced its draft legislation, Corporations Amendment (Virtual Meetings and Electronic 
Communications) Bill 2020 (Draft Legislation), to make permanent changes to the Corporations Act in 
relation to virtual meetings and electronic document execution.  In relation to virtual meetings, the Draft 
Legislation proposed that Directors meetings, meetings of shareholders of a company and meetings of 
members of a registered scheme may be held using electronic means provided that all persons have a 
reasonable opportunity to participate.  In addition, documents relating to meetings may be given 
electronically.7  
 

The current legislation before the Senate extends the current temporary measures for allowing virtual 
meetings and the provision and execution of documents electronically. 
 

Companies need to use the experience gained from holding either virtual or hybrid AGMs during COVID-19 
to assess how they will be utilising technology at their AGMs in the future.  A summary of the 
considerations for each kind of AGM and examples are outlined below: 
 

Physical AGMs 
• Venue hire and catering mean physical AGMs have high costs to run, but the main desire for 

change is low shareholder participation rates.  Statistics from Computershare state that only 
0.15% of shareholders are attending physical AGMs in Australia. 

• These meetings may be seen by some as outdated and not necessarily serving the needs of all 
shareholders in the current technology-rich era. 
 

Virtual AGMs 
• These have not historically been available (outside of COVID-19) due to the requirements of 

the Corporations Act. Further, many company constitutions in Australia do not allow for the 
use of technology (for example, some constitutions state that a shareholder must either 
attend in person; or appoint a proxy or direct vote before the AGM). 

  

 
6 https://asic.gov.au/about-asic/news-centre/find-a-media-release/2020-releases/20-068mr-guidelines-for-meeting-
upcoming-agm-and-financial-reporting-requirements/ 
7 https://treasury.gov.au/sites/default/files/2020-10/c2020-119106-dem.pdf   
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• Prior to COVID-19, virtual AGMs were used by some companies in the United States and a very 
small number across Europe and the United Kingdom.  They have not been widely accepted 
and have been criticised by some shareholder groups as effectively creating a greater barrier 
between shareholders and directors of the company. However, current circumstances have 
necessitated their use and it is expected that familiarity with the process will give these 
shareholders more comfort over the process. 

 
Hybrid AGMs 
• Part physical and part online meetings were emerging as a favoured format for AGM’s for both 

companies and shareholders, as they are seen to increase shareholder participation. 
• These meetings will not necessarily reduce costs as the company will have to fund both the 

physical venue and the technology, which may include an initial outlay. 
• Under the Corporations Act, directors must determine the best way to conduct the AGM and 

inform shareholders.  Ideally, the company’s constitution will make it clear that an AGM may 
utilise appropriate technology, and the notice of meeting to shareholders will also detail the 
relevant technology available to shareholders for the purposes of virtual attendance at the 
AGM. 

• This is also consistent with the Corporate Governance Council’s Principles and 
Recommendations, which recommend that listed entities consider how technology (for 
example, live webcasts) can be used to facilitate participation by security holders, particularly 
for entities with large or geographically diverse registers. 

 
Case Studies 
• Since 2012, companies listed on the New Zealand Exchange have been allowed to conduct 

wholly virtual meetings, but the hybrid option has emerged as a common choice, as it 
maximises the range of participation from shareholders.8 

• There are examples of ASX-listed companies such as Computershare, Fletcher and Xero 
utilising a hybrid model before COVID-19.  Companies felt that this model resulted in increased 
engagement from shareholders, for example attendance at the Computershare AGM 
increased by 7.5%. 

• Several ASX large ASX-listed companies have held their AGMs during COVID-19 and they have 
run smoothly.  In one example that we are aware of, questions were submitted through an 
online portal to the General Counsel, who sent them to the CFO to read out.  The company 
saw this as beneficial as it removed some shareholders simply sharing strong opinions 
(soapboxing) and focused more on questions that the company needed to answer.  The 
company performed a complete technology run through before the AGM to iron out any 
issues and were glad they did so. They had heard of other AGMs having technology issues with 
directors/executives being in different venues and therefore kept them all in one room. 

• In a few cases, dissatisfaction has been raised with the “question and answer’ sessions.  Many 
companies have undertaken to ensure that all questions received in a virtual AGM are read 
out, or collated where they are similar, or have answered them individually subsequent to the 
meeting.  It is expected that accepted practice will evolve as Virtual/Hybrid AGMs continue, 
and that ASIC may review the situation to see if guidance is appropriate after a relevant 
passage of time.  

 
8 https://www.iod.org.nz/resources-and-insights/news-and-articles/annual-meetings-and-covid-19/# 
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Information flow beyond the AGM 
 

It can be reasonably held that the AGM is no longer the only forum for meaningful engagement between a 
company and its shareholders.  This is because the investor of the present has greater ease of access to 
information concerning companies on a continuous basis (and not only limited to the once a year event of 
the company AGM). For example: 

 

(a)  For those ASX listed entities, the continuous disclosure obligations mandated by the ASX 
Listing Rules9 ensure that the entity must continuously provide all material information to its 
shareholders by way of uploading that information onto the ASX platform (and also making it 
available on its website); 

(b)  For those public unlisted companies who are ‘disclosing entities’ under the Corporations Act, 
such material information is made available on the entity’s website (the website being the 
most convenient and expedient forum to continuously provide material information to 
shareholders); and 

(c)  Any information that an entity must lodge with ASIC, most importantly its financial 
information, is publicly available to anyone: 

(i)  for ASX listed entities, on the ASX platform; and 
(ii)  for unlisted reporting entities, from ASIC (at a nominal cost). 

 
Each of the above are examples of how mandatory information flows from a company to its shareholders 
can provide means which allow shareholders to be informed throughout a fiscal year. Such information 
flow, while subject to shareholder engagement, could be considered appropriate enough to justify an 
assumption that shareholders are reasonably informed regardless of participation at an AGM. 
 
The growing influence of proxy adviser groups 
 

Proxy adviser groups continue to have a growing influence on promoting corporate governance by 
preparing and distributing reports to shareholders which shareholders may consider when making voting 
decisions.  Whilst a proxy adviser’s report might be one of many considerations taken into account in an 
investor’s voting decision process, they nevertheless have the ability to influence how a shareholder votes 
on a resolution. 
 

Voting is an important right that enables shareholders: to play a role in the governance of a company; to 
express their views on important issues; and to hold the board to account for the company’s performance.  
For this reason, it is crucial that, because the reports have the potential to influence a shareholder’s vote, 
proxy adviser groups and companies work together to ensure that the reports contain independent and 
well-informed recommendations based on accurate and quality information.  This will enable shareholders 
to make fully informed voting decisions and is necessary for proxy advisers to maintain their obligations 
under section 1041H of the Corporations Act by ensuring that the information stated in their reports is not 
misleading or deceptive, or likely to mislead or deceive. 
 

In this regard, as recommended by ASIC,10 companies should also actively seek out the most effective ways 
in which to engage with proxy adviser groups to: 

• reduce instances where companies have been unsuccessful in meeting or speaking with proxy 
advisers; and 

• understand the concerns underlying any ‘against’ recommendations, to assist the company in 
responding to those concerns.  

 
9 ASX Listing 3.1. 
10 Report 578: ASIC review of proxy adviser engagement practices 
(https://download.asic.gov.au/media/4778954/rep578-published-27-june-2018.pdf) 
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ASIC makes it clear that companies should not view this as an advocacy opportunity to influence a proxy 
adviser group’s recommendation in relation to a particular resolution. 

 

The effectiveness of commercial proxy advisers has been previously reviewed by ASIC, as seen in their 
review and observations of the 2017 AGM season.  ASIC observed that during that season, of the 
resolutions put forward by ASX 200 companies, 13% were recommended against by proxy advisers with a 
17% average vote ‘against’.  This resulted in resolutions that received a larger ‘against’ vote, but not 
significant enough to alter the outcome. This would suggest that the influence of proxy adviser groups is 
not pervasive and that shareholders retain some independent thought notwithstanding receipt of a proxy 
adviser group report, particularly with larger institutional shareholders who are more likely to exercise 
independent thought on resolutions. 
 

In any event, proxy adviser groups must ensure that their reports contain independent and well-informed 
recommendations based on accurate and quality information to enable shareholders to make fully 
informed voting decisions. 
 

Shareholder resolutions 
• Australia’s corporate regulatory framework encourages a high level of engagement between public 

companies and their shareholders in relation to economic and governance issues by providing 
shareholders with statutory powers under the Corporations Act to: nominate and remove directors; 
call a shareholders’ meeting; and put forward a resolution at a general meeting. 

• These statutory powers protect shareholder rights and improve accountability within companies by 
providing a mechanism through which shareholders can give feedback to directors.  For example, 
under section 249N of the Corporations Act, members with at least 5% of the votes that may be cast 
on the resolution, or at least 100 members who are entitled to vote at a general meeting, may give a 
company written and signed notice of a resolution that they propose to move at a general meeting. 
Upon receipt of such notice, a company is required to consider the resolution at the next general 
meeting which is held at least two months after the members’ request is served.  Members may also 
request a company to give to all its members a statement (which must meet certain conditions) 
provided by the members making the request about the proposed resolution or any other matter 
that may be properly considered at a meeting. 

• The statutory powers given to shareholders can, on occasion, be used by activist shareholders to 
pursue a particular scheme in relation to a listed company and have facilitated the growing influence 
of proxy advisers on the corporate governance of an entity, shareholder class actions and activists. 

• In some instances, shareholder activism can be driven by a desire to generate short-term benefits for 
particular shareholders to the detriment of the long-term interests of other shareholders and the 
company. Special interest groups and professional activists may also use the ‘100-member’ rule to 
requisition a resolution that may be for publicity purposes, or to influence negotiations with the 
company, to the detriment of the vast majority of members (including minority shareholders).  At 
the same time, the ‘100-member’ rule is recognised as protecting minority or small shareholder 
rights to requisition a resolution. On this basis, it remains a powerful statutory right afforded to 
shareholders intended to balance the power (to some degree) between shareholders and the board. 

 
Other methods for shareholders to engage with companies 
• Certain other key protections exist for shareholders under the Corporations Act. These are: 

– Two Strikes Rule – As mentioned above, shareholders have available to them the Two Strikes 
Rule, which is intended to hold directors accountable for executive bonuses and salaries. 
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– Shareholder actions claiming minority oppression – a shareholder is able to apply to the court 
under section 232 of the Corporations Act where it is believed that the affairs, or an act of 
omission by or on behalf, of the company are: 

(a) Contrary to the interests of the members as a whole; or 
(b) Oppressive to, unfairly prejudicial to, or unfairly discriminatory against, a member or 

members whether in that capacity or in any other capacity. 

– Small proprietary companies – members of a small proprietary company with at least 5% of the 
votes can direct the company to prepare and circulate audited financial reports to all 
shareholders, thereby giving shareholders greater visibility to the company. Small proprietary 
companies are not otherwise required to prepare audited accounts under the Corporations Law. 

Conclusion 
 

The requirements of COVID-19 restrictions and social distancing and the temporary relief allowed by the 
Government have led to an uptake of technology use in AGMs. 
 

Whilst the influence of proxy adviser groups is not evidenced as being significant in unduly influencing 
shareholders into activism votes (though this relies on large institutional shareholders relying on their 
discretion and judgement), proxy adviser groups must ensure that their reports contain independent and 
well-informed recommendations based on accurate and quality information to enable shareholders to 
make fully informed voting decisions. Under the proposed rules for virtual or hybrid meetings, these 
obligations should in no way be lessened. 
 

The G100 would also recommend that proxy adviser reports be made available to the company with 
sufficient time for the company to be able to respond and provide shareholders with a response to any 
issues raised by the proxy holder, ensuring that shareholders are fully informed prior to voting at an AGM. 
 

Given that there is otherwise no prescribed requirements for a company to hold, regularly, a general 
meeting of the company (and hence the reason for the regularity of the annual general meeting), it may be 
that shareholders (and the regulators) would find it difficult to live without the concept of the AGM as 
there really is no other opportunity to engage directly at that level with the company. This is 
notwithstanding existing mechanisms encouraged to facilitate regular two-way communication between a 
company and its shareholders. 
 

The G100 is therefore supportive of the proposal to extend until 16 September 2021 the temporary relief 
allowing companies to use electronic means to execute documents, hold meetings, provide notices relating 
to meetings and keep minutes and recommends that such relief becomes permanent. 
 

It also recommends that the temporary measures be made permanent following a further review of the 
initial proposed legislation Corporations Amendment (Virtual Meetings and Electronic Communications) Bill 
2020 (Draft Legislation). 
 

The Senate may also wish to consider a review as to whether the AGM as it currently stands is ‘fit for 
purpose’ and whether alternative means to encourage shareholder participation and to improve the 
efficiency of shareholder communication are available and should be utilised. 
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3. Continuous disclosure and misleading and deceptive conduct 

i. There has been a dramatic increase in the cost of D&O insurance 

The Directors and Officers (D&O) insurance market has deteriorated markedly in recent years, with rapid 
increases in premiums and lower limits and higher retentions.  Further, insurers are increasingly unwilling 
to provide D&O cover with several effectively exiting from the Australian market.  Insurers and brokers 
consistently cite securities class actions as the most significant driver for the increased cost of D&O 
insurance in Australia and restricted availability, including litigation funding driving increased shareholder 
claims. 
 
According to insurance broker Marsh, in the past seven years prices have accelerated by about 250 per 
cent, with premium increases for ASX listed entities of 75 per cent in the first three quarters of 2019, and 
accelerations of 88 per cent on average in 2018.11  Companies that renew existing cover are paying 
considerably more for the same level of cover, and in some cases for less cover. 
 
The failure of any class actions – until the recent Myer decision – to proceed to final judgment has also left 
the scope of disclosure laws unsettled and resulted in a desire to settle rather than pursue a court 
determination.  According to insurance broker AoN, the average settlement amount (excluding defence 
costs) for publicly announced securities class actions since 2012 is circa $45 million.12 
 
The D&O insurance market was challenging heading into 2020 and has become even more so because of 
COVID-19.  The impact of the COVID-19 pandemic on businesses and the economy has created a very 
uncertain environment where it is difficult for companies, directors and insurers to quantify and mitigate 
risk.  As a consequence, extreme growth in premiums is expected to continue.  Marsh were recently 
quoted in the media saying that in the first five months of 2020, increases have been 371 per cent.13 
 

ii. The consequence is poor corporate governance and difficulties in attracting and retaining 
company directors 

Company directors in Australia are exposed to potential liability under more than 600 pieces of legislation. 
Australia is now the most likely jurisdiction, outside of the United States in which a corporation may face 
significant class action.14 D&O insurance is an important part of strong corporate governance, ensuring the 
sustainability of boards and organisations as a whole. 
 
Australian boards are generally conservative and risk averse. The main reason given for this is the excessive 
focus on compliance over performance. This constrains innovation and productivity, which is particularly 
problematic given the need to foster economic growth.  Australia’s regulatory environment creates a 
strong incentive for conservatism and risk-aversion in boardrooms. 
 

In 2018, the AICD commissioned law firm Herbert Smith Freehills to undertake a review of international 
continuous disclosure and liability regimes.15  The legal analysis reveals that Australian listed company 
boards are faced with higher reputational and personal liability risks from disclosure-based shareholder 
class actions than boards in the world’s major capital markets, including the UK and US. 
  

 
11 Marsh JLT Specialty, December 2019. The D&O Insurance Wave: Staying Above Water. at 
https://www.marsh.com/au/insights/research/directors-and-officers-hard-market.htm. 
12 Aon, 'D&O Market Update - March 2020’, at https://aoninsights.com.au/wp-content/uploads/DO-MarketUpdate-March-2020-
Final-1.pdf. 
13 AFR 18 June 2020. 
14 Allens, Shareholder Class Actions in Australia, February 2017, page 2. 
15 https://aicd.companydirectors.com.au/membership/company-director-magazine/2018-back-editions/december/class-actions-
freehills 
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The bar for Australian companies to ensure ongoing comprehensive compliance with Australia’s strict 
continuous disclosure regime, which requires immediate disclosure of price sensitive information, is 
already high, even with the proposed requirement that any omission needs to be negligent before the 
Corporations Act requirements re breached.  Combined with Australia’s relatively facilitative class action 
law, this has created a constant risk for listed companies that a class action can be brought whenever there 
is a significant decline in share price. 
 

In the US and in the UK the link to liability under legislation is more remote, requiring an element of 
misleading conduct or misbehaviour on the part of the company and its officers.  The proposed legislation 
brings Australia more into line with ‘best practice’ in these jurisdictions. 
 

The consequence of the ‘strict liability’ regime is poor governance with shareholder returns constrained by 
an unsustainable compliance regime and a risk adverse culture.  The inability to secure adequate D&O 
coverage can expose company directors to personal liability.  This makes it difficult for companies to attract 
and retain directors, leading to further deterioration in corporate governance. 
 

iii. The proposed reform of continuous disclosure laws would be beneficial in alleviating both of 
those issues whilst continuing to allow for an efficient and informed market place 

As noted, Australia is at odds with many jurisdictions by having a continuous disclosure regime that 
(following previous changes to the continuous disclosure legislation) imposes a strict liability without 
intention or fault the absence of a fault element in the Australian continuous disclosure regime has been 
brought into sharper focus by the recent changes to the continuous disclosure laws made in response to 
COVID19.  For the period of 26 May to 26 November 2020, the continuous disclosure laws have been 
amended so that a listed entity only commits a breach if it "knows or is reckless or negligent with respect 
to whether" the information, which allegedly should have been disclosed, would have a "material effect" 
on its share price. 
 

This has maintained the strong protections provided by the ‘continuous disclosure’ regime, which the G100 
continues to support.  Although the time period under consideration is short, it does not appear that there 
has been any fall in the standards of continuous disclosure by listed corporates in Australia. 
 

The G100 has previously noted that one approach to addressing the increase in litigation and costs is to 
promote public enforcement of the relevant disclosure obligations by ASIC, and to remove the right for 
private actions to be brought.  This is the case in Hong Kong, for example, where the continuous disclosure 
laws are not linked to a class actions regime.  
 

However, the removal of the ‘strict liability’ offence and the return to previous legislation brings Australia 
more into line with other regimes, removes an incentive for class action litigation to be brought where 
there has been no fault caused by negligent or reckless behaviour by those charged with governance and is 
to be strongly supported and that are motivated by profit rather than public interest. 
 

It is expected that such legislation will see improvements in the ability to attract and retain high-quality 
directors, thus improving corporate governance, and a reduction of D&O insurance costs which will 
improve the returns provided to Australian shareholders and the efficiency of Australian businesses. 
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Conclusion 
 

The G100 strongly supports the temporary relief proposed under Schedule 1 and recommends that such 
relief become permanent under previously drafted changes to the Corporations Act.  There is also an 
opportunity for further review of Corporate Governance with regard to AGMs. 
 
The G100 also strongly supports the proposed changes under Schedule 2 with regard to the Continuous 
Disclosure provisions. This will enhance Australia’s reputation as an “inward investment” destination, 
improve outcomes for shareholders and maintain an efficient marketplace. 
 
If you require any further information, please contact Stephen on swoodhill@group100.com.au or on 
0413 318 455. 
 
Yours sincerely 
Group of 100 Inc 

 
Janelle Hopkins 
Chair 
 

 
Stephen Woodhill 
Chief Executive Officer 
 


